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EDITORIAL NOTES. 


Thomas W. Lamont made an address before the American Bankers’ As 
sOclition in New York City some time ago which gave a clear idea of the 
financial, i net political, situation in Europe, and he closed with an ex- 
pression of view concerning the duty of this country as to forcign affairs 
which could not be better expre sed. He said: 

“tinally, do not forget that, as these nations of Europe face great 
dangers, America too 1s facing a crisis, though of a different order. We 
have gained great power. With the power goes weighty responsibility. 
Have we discharged it? For the period of the world war, my answer 1s 
yes, a thousandfold yes. lor the period since the Armistice, can any one 
of us search his heart and answer, yes?) We have, it is true, offered eriti- 
cism to the nations of Europe. We have shouted advice across to them. 
But we have been timid and fearful of petty entanglement. Now we 
have, it would seem, come to the parting of the ways. Shall we meet the 
responsibility that has come with our power—or shall we fail? Shall you 
and | give our mind, our understanding and our sympathy to these prob- 
lems, or shall we stand aside and add to our national stock of gold? Shall 
we urge upon our national Government active cooperation in the counsels 
of the mother country and of the Old World? Or shall we keep silent ? 
Nineteen hundred years ago there was One ;who said: ‘For unto whomso- 
ever much is given, of him shall be much’ required.” And again a little 
later: ‘With what measure ye mete, it shall be measured to you again.’ 
What shall we measure for ourselves? Shall it not once more be the cour- 
age that is America’s tradition? Shall it not be the generosity as well as 
the justice that, among all the nations of the earth will in truth and in 
name make ‘America First’ ?” 

The foregoing sentiment is one which, we believe, has, in one form or 
another, found lodgment in the hearts of our people generally, 1f not in 
the minds of all our politicians. Congressmen, including Senators, come 
and go to and from the Capitol at Washington, but they have not repre- 
sented the high moral principles which dominated our forefathers. Many 
have said “America First” in the selfishness of the term, not in the no- 
bleness of it. There has been a little outspokenness of true loyalty to the 
whole world on the part of the Federation of Churches, but not enough, 
and the dearth of expression on the part of the Bar of the country ts still 
saddening. It is getting late to perform our whole duty, but it does scem 
as if, somehow, that duty will be undertaken before another World War 
comes on. If not, there will be nation afier nation to hide their heads in 


shame. 
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In California, from which the writer has just returned on a brief visit, 
a proposed amendment to the State Constitution would, if passed, bring 
about a change in the unanimous jury law, substituting instead a three- 
fourths jury verdict in criminal cases. Already a three-fourths verdict is 
effective in civil cases. One of the Presiding Justices of a District Court 
of Appeals said this for publication a few weeks ago: “For many years 
it has been established law in California that in a civil action, tried before 
a jury, the agreement of three-fourths of the jurors is suflicient to author- 
ize a verdict. Many of us believe that this rule should be extended to 
criminal cases. Long experience has shown us that our rule works well in 
evil actions. The complaints of which we hear are that mistrials too eas- 
ily oceur im criminal cases—not that juries too easily agree to verdicts in 
eivil actions. [am inelined to the belief that two of the important changes 
necessary in order to rescue from disrepute the administration of law in 
criminal eases are, first, that the three-fourths rule for verdicts of jurors 
be extended to criminal cases; and, second, that the common practices of 
publicity concerning crimes and persons accused of crimes should in some 
wav be so reformed that it would be possible to get jurors of at least aver- 
age mtelligence whose minds were not tirst poisoned by innumerable varie- 
ties of propaganda for or against the accused who is to be tried in the 


\nother Justice said: “For many vears | have advocated changing 
the law so as to make the concurrence of three-fourths of the jurors suth- 
cient to constitute a verdict in criminal as well as civil cases. During a 
period of about seven vears, in which I presided over a criminal depart- 
ment of the Superior Court of this [los Angeles] county, in all but one 


case where three-fourths of the jury voted a defendant guilty, the evidence 
convin me also of his guilt beyond all reasonable doubt. In that one 
ease [ sect the verdict aside. The defendant was tried again and acquitted. 
This calls attention to the fact that the law provides an additional safe- 
g 1 | he Judge's duty to set aside a verdict of guilty unless 
f cor less of the jury’s decision. The pronouncing 
fellow human being is a matter of such seriousness 
ble that any Judge would send a defendant to the 

penit r is as) ¢ wilt he entertained a reasonable doubt.” 
lamendment is as follows: “The right to trial 
I pall. and remain inviolate, but in civil actions and 
ere the penalty of death might be 1m- 
© verdict, three-fourths of the jury may render a 
din all criminal cases not amounting 
parties signified in such manner as pre- 
| ons and cases of misdemeanor, the jury may 
‘number less than twelve upon which the parties 

( 
eerdict~ has proven good in California by actual 
not be good in New Jersey? And why should it not 
ut 1 ¢ est 

be New Jersey Senate finally confirmed the nominations of Gover 
~ Siler for State Highway Commissioners. In this we believe the Sen 


verily neted. not because all four Commissioners were certainly the 
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best that could have been appointed, and not because a Commission of 
four was a better solution of the problem than the Governor’s suggestion of 
three, nor as good as a Commission of one, but because the Opposition to 
the two Republican appointments was wholly political. The committee 
from the Senate, unofficial it is true but still a committee, which waited 
upon the Governor about the first of March, to urge him to withdraw the 
names of General Scott and Mr. Kidde, admitted there was nothing to be 
said against these appointees except that they were not selected by the 
leaders of the party to which they belonged. Of course the Governor could 
not act on such a representation, and he said: “You ask me to do a thing 
without telling me why | should do it. [| understand you have nothing 
against the men, you don’t know anything against them that you can lay 
before me, either as to their ability, character or honesty. “The only objec- 
tion against them—you don’t even object that they are not Republicans, as 
l understand it-—is that you want other Republicans?” “I think I ex- 
pressed what the vote was with the eleven,” replied Mr. Stevens. “I think 
their consideration, their objection was their Republicanism; I do not 
think that they consider them Republicans in the sense that they compare 
with the Democrats as Democrats.” A most remarkable, 1f not lamentable 
confession. Who in this State cares for the politics of the men who are 
to handle forty millions of dollars, only so that, first, they are absolutely 
honest, and, second, absolutely capable?) That they have these qualities we 
hope. If they do not it will soon be discovered. The State is now to give 
them a trial, and it will not require a vear’s time to determine how the four 
Commissioners will act, and only by their actions should they be judged. 

Senator Borah should be too keen a man in his intellectual make-up 
not to see that his proposition to require more than a majority of the 
United States Supreme Court to render a decision would readily put the 
decision in the hands of a minority. ‘The minority dissenting Judges would 
actually decide the case. We are a government based on majorities and, 
while it may have its defects in politics and in statesmanship, both therein 
and in the Courts it is a necessary good and not a necessary evil. 


The Runyon Exemption Tax ct of 1920 lost in every contest and on 
March oth the Court of Irrors and Appeals of this State gave it its deat! 
blow. It was a most unfortunate statute, though well intended, as no 


doubt hundreds, if not thousands, of persons in our State acted under it 
and built homes supposing such would be tree of taxation tor the tive 


years specified in the .\et. The test of the constitutionality of the \ct 
was started in Jersev City, where Pauline Brunstein challenged the right 


of the assessors of Jersey City to levy taxes on property which she | 
improved in expectation of the benefits of the Tax exemption law. The 
assessors there contended that the law was unconstitutional and both sides 
decided to carry it to the highest Court in the State for settlement. 

When Secretary Hughes stated, in effect, that the United States Sen- 
ate was the tomb of treaties he only told what the country well knows. Tle 
reminded the Foreign Relations Committee, when they put inquiries to him 
concerning: the World Court, that every effort to advance the settlement 
of disputes by Courts and tribunals, from Cleveland’s day to Harding's, has 
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been blocked by the Senate. It has always opposed what Ar. Lluehes 
called “a step toward a plan for all civilized nations.” It is the constitu 
tional function of the President to direct the foreien policy of the govern- 
ment, but, unless the Senate sanctions, his direectine power becomes futile. 
The argument of opponents to the World Court in the Senate that there 
Was not time cnough to consider it properly was a sham. The Court has 


been looked forward to by our best statesmen and best citizens for many 
vears past, and now that it has really been established and is in working 
order, no excuse can be taken by the nation at large why the Senate should 
not have sanctioned the resident's proposition. tt is one of the disyrace- 
that have recently been placed upon our country by those who ought to 
know beiter. 


By the budget policy of the present Elarding administration, river and 
harbor eppropriations for the ensuing fiseal year would have been reduced 
to about S28.000,000,. The lower [fouse of Congress jumped it up to $37, 
000,000. The Umitcd States Senate put its hands on the proposition and 
Increased i to $56,000,000. In each case the increase was made so that 
contractors mn various states could profitably spend their time in dredging 


rivers, creeks, ete., the same as in former days. [t was a resumption of 
old, so-called “Pork Barrel Legislation.” Unfortunately the Presi- 
dent cannot veto any items of an appropriation bill. Ele must sign the bill 
or veto it, and, as Congress usually adjourns about the same day 


such legislation 1s enacted, a veto, or refusal to sign, would prevent an ap- 


propriation at all. Senator Ashurst, of .\rizona, well expressed himself on 
the subject during a debate on the proposed increase in the Senate when 
he said lt there be a reform which the present administration has 
dopted h met with general approval, it was the establishment of the 
budget. In this instance, however, we find an appropriation increased in 
the sum of $28,964,150 over and above the estimate of the Bureau of the 


Budget. Some Senators manifest considerable indignation over such an 
unwarranted increase, but instead of arousing indignation it ought to 
rouse, instead, their risibilities. This Congress 1s officially in extremis 

lit can do no more fitting thing as a capstone to its record than to reach 
he Treasury and squander $28,964,150 of the money of al- 
ready heavily burdened taxpayers.” 


1 


job to successfully pass the examination for State police. 
Phe figures show that out of 850 men who take the examination only 
about so qualify. They must not only measure up to a high standard phy- 
sically but they must show judgment, a proper degree of mentality and 
good records as to habits. 

Col. 11. Norman Schwarzkopf, Superintendent of the State police, has 
filed his annual report. Naturally, he lauds his department and praises 
the work accomplished, State reports are always effusive, but his figures 


can probably be depended upon. He states that the total appropriation for 
the year 1g2t-1g22 was $300,000 and for the following year $360,000. lor 


this vear he asked for an appropriation of $413,000, made up of the fol- 
lowing items: Salaries and wages, $188,100; operating materials and sup- 
ies, Si®6,042; current repairs, $15,000; miscellaneous expenses, $24,600. 
Phe Colonel’. report shows that during the first year the State police de- 
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partment not only paid for itsclf, but returned to the State almost the total 
amount required for its organization in addition. By way of actual finan- 
cll return the report indicates the State police have been instrumental in 
collecting, recovering or saving a total of $382,599.93 in a -ingle year. The 
items on this side of the ledger include the following: Fines collected, $37,- 
786.40; value of recovered cars, $139,786.75 ; value of recovered property, 
$48,193.78; value of confiscated property $127,743; property saved from 
destruction, $29,000.) During the year the de ‘partment made 2,937 arrests, 
resulting in 2,617 convictions. ‘There are 258 cases pending or not tried, 
40 were dismissed and 22 lost on warrant, indicating that 97.7 per cent. of 
the cases tried resulted in conviction. Other statis rapes in the report in- 


clude the following: Aid to s cleagaly 355; first aid to the injured, 360; 
forest fires, 53; co-operative days, 1,454; number of investigations with- 
out arrests, 2,224; number of complaints received 6,460; warrants or com- 


plaints served 290; number of warnings, 2,107; number of interviews 
5.702. ‘The total mileage covered by pear was 718,781. 


STATE v. vy. BATTLES. 


(Iessex Oyer and Th. rminer, Feb. 8, 1923) 
Murder and Death Sentence—Ouestion of Insanity—Power of Court—Evidence and 
Con le li 


Case of State of New Jersey against William E. Battles. On indict- 
ment for murder. Conclusions as to sanity. 
Mr. William B. Brandon for petitioner. 


Mr. John ©. Bigelow, Prosecutor of the Pleas of Essex County, and 
Mr. Joseph L. Smith, Assistant Prosecutor of the Pleas of Essex County, 
for the State. 

STICKEL, Jr., J.: This is a proceeding r initiated by the defendant, 
a person under sentence of death for murder, to determine whether he 1s 
so far insane as to be without sufficient dceree of reason to ta ‘an aaa 
for his crime, so as not to be conscious of having committed the crime he 
has been convicted of ; so as not to be aware that he is amenable to pun- 
ishment, and so as to be unappreciative of his situation as one condemned 
to death; and, in case he is determined to be so insane, to transfer him to 
the New Jersey State Hospital at Trenton, there to be contined until he 1s 
sane, according to the standard provided by the Act. 

The proceeding is inspired by Chapter 1o1 of the Laws of 1922, page 
186, but an examination of that Act will indicate that no authority is cre- 
ated by that Act in this or any other Court to make such inquiry. It pro- 
vides what shall be done with persons found insane according to the stand- 
ards set up by the Act, namely, that they shall be transferred to the New 
Jersey Hospital at Trenton, and what shall be done with them when so 
far sane under the Act as to be the subject of execution, namely, that 
they be returned to State Prison and the sentence of death carried out, but 
nowhere does it authorize the inquiry by the trial Court. It implies that 
the Court has the power, but does not confer such power. 

Whence comes the power, then, that the Act implies the trial Court 
possesses ? 

Counsel for the defendant calls attention to Section 172 of the Crimi- 
nal Procedure Act, page 1877, Volume 2, C. S., but that section clearly by 
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its terms, and according to the decisions of this State, does not apply to 
prisoners under sentence of ey In re Herron, 77 L. 315, 72 Atl. 133; 
in re Lang, 77 L. 207, 71 Atl. 47. No other statute has been called to my 
attention, nor have | hows hie to find any which confers the power to 
make the desired inquiry in the case of a prisoner sentenced to death. 

It is true that section 437. class K, of “An Act concerning the chari- 
table, correctional, reformatory and penal institutions, boards and com- 
missions, locate d and conducted in this State, which are supported in whole 
or in part trom county, mumeipal or State funds” (Chapter 147, Laws 


LOTS, page 343, at 300), provides that where a person “in confinement un- 


der commitment, indictment or sentence, or under any process, shall 

pear to be insane, Cc] is tic, imibecile or feeble minded, the Justice of the 
Supt Court presiding in the Courts of the county in which such person 
is confined, or aioe eof the Court of Common Pleas of said county,” may 


make inquiry into ah a gations mental condition and transfer him to a 
proper institution for treatment, but a mere reading of this section in con- 
lection with Chapter ror of the Laws of 1922 will serve to demonstrate 

t the section of the 1g18 Laws applies to all persons in confinement ex- 
ith, while the Act of 1922 establishes the 
conditions under which persons sentenced to death may be transferred to 


cept those under sentence of de 


CS, Hi aa } 
In this connection the wonnsichoesn of the Court In re Lang, 77 L. 207, 


! ing a somewhat similar situation, is very much in 
point. The Court said: “We cannot agree that the Legislature intended 
the same test of in wale to be made the ground of deferring execution in- 
definitely in a case like the present. It is, of course, entirely proper that 
a lawful citizen. or one accused of crime awaiting trial, or convicted of 


crime punishable by imprisonment, who 1s mentally se yg ate In any way, 
should be transferred to an asylum for treatment, and, if possible, cure, 
and also as a measure of prot ection to the pamnc or his Scion: -prisoners 


has his life to lead, and public policy requires the it 
to lead it to the best advantage on his release, if 
imprisonment. But the case of a murderer sentenced 


to death is different. His life is forfeited, and we are not willing to adopt 
} the | has decreed that a murderer should 
Court or a jury has found that he is conscious of 

is aware that he is amenable to punishment and 


tion as a murderer condemned to death, he shall 
unishment because of mental infirmity which 


of the-e features of the case. 
, capacity to distinguish between right and 
rene } ! ¢ — ar met ¢ ; murd r would bee Ome for ll practical p= 


tion in ca-es of murder committed under the in- 
Ise, as in State v. Graves, 5 N. J. L. J. 54; 

95, and Genz v. State, Id. 488, if, it could 
under the statute that such impulse was due 

ty mental derangernent still persisting; or, indeed, if any other mental de- 
rangement, however insignificant or irrelevant, could be made to appear 
V ling to say that the Legislature intended to enact 
change in our jurisprudence without some delinite evidence 

of that intent, and -uch evidence we fail to find in the statute under con- 


cy 


- 
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It will be observed that the Legislature, by the Laws of 1g22, Chapter 
101, has adopted a specific test of insanity as the ground for deferring ex- 
ecution and that that test is couched in almost the exact language of the 
Court in the Lang case. 

There being no direct statutory conference of the power to make the 
inquiry in question we turn to the common Jaw, and there we find that the 
Judge of the trial Court was bound to grant a reprieve where, after sen- 
tence, the prisoner became insane. ‘The reason given was, “not that a 
man, Who has become insane, is not a fit object of example, though this 
might be urged in his favor, but that he is incapable of saying anything in 
bar of execution or assigning any error in the judgment.” 4 Blackstone 
Comm. 395; 1 Chitty Cr. L. 761; 1 Hale P. C. 34, 35; 1 Hawkins P. C.c 1, 
paragraph 4; and see Freeman v. People 4 Den. (N. Y.) 9, 47 ¢ 
216 and Nobles v. Georgia, 168 U.S. Sup. Ct. 398. 

Whether this common law power of the trial Court still exists may be 
questioned, particularly in view of the fact that the Legislature, after at 
one time providing for the procedure in case of 1 
including a sentence of death, repealed so much of the law as applied to 


sentences to death (see In re Lang, supra), but, in view of the action of 
Justice Lippincott, in In re Edward Clifford, 22 N. J. L. J. 176, in proceed- 
ing to make such an inquiry under the rules of the common law, although 
noting the doubts as to the jurisdiction of the Court, and in view of tl 
clear legislative implication of the existence of the power shown by 
Act of 1922, 1 determined to make the inquiry and to do so according to 
the common law rules, except so far as the Act of 1922 may be said to 
modify such rules or procedure. 

The present state of the law is not satisfactory, requiring as 3 
to do a long inquiry into the sanity of one condemned to death, even t 
that issue has been heard and determined at a trial, whenever a pliv=1 
or physicians retained by the detendant conclude that the defendant 1s in- 
sane according to the standards set up by the Act. and it would scem desir- 
able that the Legislature determine as a matter of policy either t nfer or 
deny the power to make this inquiry, or, conferring the 1 
the circumsiances under which the Court should int such an inquir 1 

At common law the Judge in his discretion might call a jury to hi- 
but in view of the written request of the defendant and the earnes: 
appeal of his counsel, and because | believed the best interests of the 
and defendant would be conserved by hearing this matter alone. | pro- 
ceeded to assume the heavy burden myseltf 

This burden, this responsibility, is to determine whether the defend- 
ant is now, not at the time the crime was committed, so far insane as to | 
without sufficient degree of reason to be responsible for his crime: so as 
not to be conscious of having committed the erime of which he has 1 
convicted ; so as not to be aware that he is amenable to pum shment, and s 
as to be unappreciative of his situation as one condemned leat! 

The Court fully appreciates the grave character of this inquiry and no 
words are needed to deseribe the res; ousibiltts Which has been cast 
or assumed by it. It feels it and keen! 

And because it feels that responsibilitv, | have given to counsel for 
the defense the widest latitude in the presentation of evidence 
examining and cross-cxamuning of witnesses, While the Proses ¢ 

: 
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apparently, by similar considerations, has done nothing to hamper the de- 
fendant in bringing out to the fullest extent his claims and contentions, 
but, on the contrary, has cooperated in getting before the Court such 
claims, while at all times denying their validity and accuracy, and offering 
in contradiction thereof the evidence secured by him, so that not only has 
the insanity of the defendant as of to-day been, in fact, tried, but his in- 
sanity as of the day of the murder as well. 

I have listened carefully and attentively to the evidence, have made 
repeated inquiries to clear up doubtful points in my mind, read all the 
exhibits, except the transcript of the trial (my memory of the trial being 
not only clear but vivid and likely to remain so for some time to come), 
and I have taken time over night to deliberate and weigh the issue. 

As a result, the very strong impression which the evidence made upon 
my mind at the conclusion of the hearing has become a fixed conclusion, 
namely, that William I. Batiles not only is sane to-day, but was sine at the 
time of the murder, and that he was then and is now of sufficient degree 
of reason to be responsible for his crime, was then conscious that he was 
committing a crime and is now conscious of having committed it; that he 
is now aware that he is amenable to punishment and was then so aware, 
and that he is now appreciative of his situation, as one condemned to 
death. 

I will not go into an analysis of the evidence, but will content myself 
with a few observations and a brief reference to what appear to me to be 
salient points in the case. 

I f the matter were to be decided purely upon the experts’ testimony, 
that is, purely upon the opinions of the a i rts for the State and the de- 
fense, the standing and qualifications of the experts for the State, their 
opportunity for observation of the defendant, and the basis for their opin- 
ion in the light of my own observation of the defendant at this hearing 
and at the trial, would alone suffice to satisfy me of defendant’s sanity. 
Dr. Waiter S. Washington, for instance, examined the defendant before 
the trial, saw and observed him all during the trial, examined him over 
four hours at Trenton and observed him throughout this hearing. Dr. 
Horsford, as an expert for the original counsel for the defendant, exam- 
ined the defendant before the trial and observed him at this hearing, while 
Dr. Payne and Dr. Beling examined him at Trenton with Dr. Washington 
and observed him at the hearing. All found him sane; none found him 
suffering with dementia pracox, simple, or any form of dementia. Two 
of the experts produced by the defendant, Dr. Rosewater and Dr. Dowd, 
examined the defendant at Trenton over a period of five hours. Neither 
one had examined him before the trial or witnessed his demeanor at and 
throughout the trial. Each expressed the view that he was insane within 
the Act and suffering from dementia preecox, simple. The third defense 
expert, Dr. Thompson, never examined the defendant at all, and, while 
expressing the opinion, based upon what he had heard and seen at the hear- 
ing, and upon the hypothetical question propounded to the doctors for the 
defendant that the defendant might, or, perhaps, was suffering from de- 
mentia precox, simple, he, nevertheless, said that, except when in the epi- 
sodes or seizures of emotional insanity, which Dr. Dowd and Dr. Rose- 
water agreed characterized, or, at least, were present in cases of this kind, 
Battles would know the difference between right and wrong, would be con- 
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scious of having committed his crime, aware that he was amenable to pun- 
ishment and appreciative of his present position. 

But entirely aside from the fact that four experts for the State and one 
for the defense practically agree that the defendant is sane within the Act 
and that but two, Drs. Rosewater and Dowd, find otherwise, and that these 
latter doctors by no means outrank any of the others in experience and 
qualifications, the nub of the question it seems to me lies in determining 
whether or not the important facts in the defense’s hypothetical question 
are true, for if they are not, even the opinions of the defense experts must 
of necessity be altered. 

As I understand it, mental deterioration is always present in dementia 
precox simple, incoherency of speech is usually present, while delusions 
are sometimes present in simple and commonly in the advanced stages of 
dementia vracox, and indifference and suggestibility may be symptoms, 
probably are. Certainly, if none of these elements were in fact present, 
dementia pracox could scarcely be the diagnosis as | understand the testi- 
mony. 

Let us then take up the various elements: 

Incoherency. It is hard to understand how anyone could find the de- 
fendant incoherent in speech. Certainly he was not at the trial, though his 
voice was low-pitched and he was, consequently, hard to understand, and 
the examination by the State’s experts at Trenton reveal anything but 
incoherence in his answers at that time. 

Mental deterioriation. The proof is that he finished the fourth gram- 
mar grade; that being so, his answers, except, perhaps, to the arithmetic 
questions and the “nonsense” questions, certainly do not show deteriora- 
tion, while his other answers and particularly his definition of charity, 
justice and goodness show not only thought but an excellent ability to ex- 
press it. Moreover, his act in November, 1922, in deceiving the probation 
office as to his identity, in avoiding the natural effect of his prior record by 
giving not merely a false name, which probably would not have sufficed to 
hide his identity, but a false address, false names of relatives and false ad- 
dresses for them, is something that no one in my memory has been clever 
enough to succeed in before. And this admitted evidence of mentality and 
sanity (see the testimony of Dr. Dowd) is the more significant because, 
if the claim of the defense that Battles showed symptoms of definite 
precox in his early school life is true, it is practically agreed by all the 
experts that he must have advanced to the profound or hopeless stage of 
this disease long before the date of this occurrence. 

Delusion. The only delusion testified to was the story of the defend- 
ant that Wallace Brooks committed the deed. Dr. Dowd and Dr. Rose- 
vater, who did not attend the trial, characterized it as a delusion. Dr. 
Washington, who did attend the trial and heard Brooks testify against the 
defendant, characterized it as a le. Versonally, having heard the story 
from the defendant almost immediately after the trial, having heard his 
denial at the trial, that he, Battles, committed the crime, and having noted 
the persistence, with some variations, which he has detailed the story 
since Brooks testified against him, | am satisfied it is not a delusion. His 
very persistence in this story, his refusal at all times and up to date under 
rigid examinations to confess to all the details of the crime of which he 
has been convicted, the way he withstood the grilling cross-examination of 
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Prosecutor D’Aloia at the trial, all to me negative any thought that he is 
suggestible, except when it accords with his idea of what will help him, 
and that he ts inditferent only when indifference suits his purpose. 

It is clear to me that those facts, which are the essentials of the hypo- 
thetical question and the absence of which would require any expert to an- 
swer that the defendant was not insane, have not been proved to exist and 
do not exist. 

| have adverted to some of the things in the testimony which have 
caused me to arrive at my conclusion. There are many others and, of 
course, | have not based by conclusion on the things | have adverted to 
alone, but upon a careful weighing, sifting, elimination and consideration 
of all the evidence. 

As | pointed out before, the reason given at common law for deferring 
the execution of one insane was that he would be incapable of saying any- 
thing in bar of execution or of assigning error in the judgment. 

There is not the slightest indication in this case that Battles is in that 
state of mind. On the contrary, his conduct and answers, his story about 
his unwillingness to adnut damaging answers heretofore given 
While admitting harmless ones, serves to indicate that if anything exists 
which if alleged would avail him in bar of execution, he is quite capable 


of bringing it out. 
l am satistied, therefore, that he is now sane, and, being so satisfied, 


deny the relief praved for by the petition. 
1 desire to thank counsel for their courtesy and assistance to me 
through this trving proceeding. 

RANDON: I wish to express my thanks to the Court for the 
wide latitude permitted in an effort to prove the facts set forth in the peti- 
ion, and the Prosecutor's office. 


LANGHANS v. LANGHANS. 





(N. J. Court of Chancery, Feb., 1923) 
Divorce—Proof of Handwriting on Hotel Register, but no Corroborative Evidence. 


Case between Ella M. Langhans, Petitioner, and Henry Fred- 
erick Langhans. Defendant. On bill for divorce. 
NI -s. Leavitt & Ulbrich for Petitioner. 
MIr. Edward Stover for Defendant. 
1 Ps Baas Tees | 


as borough collector of Roselle Park, and, on indict- 

ment for embezzlement, was sentenced to State Prison. The Supreme 
urt reversed the conviction, but the Court of Errors and Appeals sus- 
ined it, so that he began -erving his term. The wife than started a di- 
action, and, at the hearing before the Vice-Chancellor, the defendant 


ense, under a writ of habeas corpus ad testifican- 
did ] I rs under this 


MORANDUM OF O)PINION., 


haeee, Vu f Having disposed of this case except as to the 


ig, I not recite the facts more than may be neces- 
ary ty render this memorandum intelligible 
tition for divorce makes two charges of adultery against the 


>| 4 >  - +} . 14 1s ' 
ae dant, the one under consider 
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ration being based upon a comparison of 
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handwriting in the register of the Hotel Bellevue-Stratford at Philadelphia, 
under date of March 28, 1916. The defendant is an inmate of the State’s 
Prison, convicted of the crime of embezzlement, and, since he has been 
there the petitioner has learned facts that led her to believe that he had 
previously committed the adultery mentioned above, and, | think, promptly 
commenced this suit. Counsel for the defendant has argued very earnestly 
that she was guilty of laches, but [| think not, for the reason that she ex- 
plains that shortly after an interview with one of his former employers 
which was very damaging to the defendant she employed counsel and, to 
come down to the charges in question, did not learn until last summer of 
his alleged registration in the hotel mentioned, whereupon she promptly 
filed a supplemental petition. 

She did not in any way indicate the manner in which this information 
was conveyed to her, so that the proofs as they stand in this regard are 
lacking, whatever corroboration might have been given by a showing of 
the apparent reliability of the source of her information. The sole proof 
of his adultery in Philadelphia, if such it may be termed, is an entry as 
referred to above. On the date aforesaid somebody wrote in the register 
of that hotel the following words and figures: 

“Kendall I Daly and wife, Buffalo, N.Y.” 
and in the appropriate space, which is always filled in by the hotel clerk, 
the number “703” appears, it apparently being the room assigned to the 
party who made such entry. 

There was produced in behalf of the petitioner an expert on disputed 
documents, Loren C. Horten, who had previously made a very careful ex- 
amination of this handwriting, in comparison with a large number of un- 
doubted standards, proved not only by the petitioner but admitted by the 
defendant to have been specimens of his handwriting. Among the evi- 
dences of the identity of the writer of the disputed entry and the standards 
being one and the same person, the expert pointed out that invariably and 
without exception, wherever the character “IL” appeared in the standards 
it was identical in type and form with that in the hotel register. Similarly, 
the capital letter “IK” was distinctive throughout the standards, and in 
every place a replica of that of the disputed entry. In the word *Buttalo” 
in the register one of the “f’s” is peculiar in that the loop below the line ts 
practically an old-fashioned “f,” such as in ancient printings makes the 
modern reader almost pronounce it as an “s.”” Just so in the standard 
specimens, time after time the old-fashioned “f" appears, sometimes being 
complete and sometimes as in the disputed signature on the border line 
between the old-fashioned and the new. 

So, on a large number of comparisons made, each one was very per- 
suasive that the disputed handwriting was that of the defendant. Perhaps 
even more convincing were the specimens of his handwriting, made by the 
defendant upon the stand. He was required to write the words “Wendall 
I. Daly and wife, Butfalo, N.Y.” seven or eight different times, and it 
seems to me unescapable that he consciously tried to change his hand- 
writing as far as he could from the disputed signature without making it 
too unlike his writings in the standards. 

In passing it should be noted that this man described himself as at 
accountant and has had a long and wide experience as a bookkeeper and in 
other clerical work that would render him very expert in the use of pen and 
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ink, so much so, in fact, that difficulty was experienced in securing a pen 
with which he could write with any facility. In the specimens of his 
handwriting made upon the witness-stand, when he came to the mitials 
“N.Y. in order, | believe, to differentiate from the disputed writing, he 
stopped and removed his pen from the paper upon the completion of the 
letter “N° and placed a period thereafter before resuming the mitial “Y"; 
after which he again removed his pen from the paper and placed the ap- 
propriate period thereafter. 

Not only the entry in the hotel register but in every instance in his 
innumerable writings that have been put im evidence | tind that where 
he used the abbreviation “N. J." he completed both letters with one con- 
tinuous motion of the pen, and did not remove the same from the paper 
until atter the completion of the letter “J” and then, as im the hotel regis- 


ter, placed th | erlod after each letter. 

Phat there is a startling similarity in his acknowledged handwrit 
ing and the disputed entry ts unescapable. | am gravely suspicious that it 
was he who made such entry; but my difficulty is whether or not such 
proot convict the defendant of adultery. It must be borne in mind 
that the tissue with which | must deal is the single, naked fact of adultery 

|! yf the defendant. It seems to me that to advise a decree for 
the petitioner in this case would be a most dangerous precedent. This 1s 


‘ 1 


not such a case as Where there 1s direct, credible proof of the presence of 


t nt voniin not his wife at a hotel under circumstances as 
to believe that they registered there as man and wife. There is not outside 
this writing a suggestion that the defendant was at the Bellevue-Strat- 

; the City of Philadelphia, or the State of Pennsylvania, 

28th dav of March, 1916. There is not a scintilla of evidence, or an 

Vv in the register, that he was with any woman 

) his wite on that day in the Citv of Philadelphia or elsewhere. 

snot an iota of evidence as to the identity of the woman or of 

he hid any illicit relations other than the 
testimo! t Dr. B n, with whose credibility [ have already dealt. 
he | fs in this case, sometime during the latter 

rt of 1422 2m examination of the register was made, and more than 
iF specimen of writing that bore a 

tthe defendant. It is clear that if a sufficient 

number of hotel registers should be examined by an expert it is almost a 
mathe lcertainty that in some one of the millions of entries that have 
of the handwriting of any individual 

between the entry in question and the 

’ rove this adultery rests upon the un- 

ri lof ly of a handwriting expert. He frankly confessed 


te-trmony only was intended to express his 

equally honest in admitting that he might 

ndful of the distinetion between the quantum 

; di ree suit and that essential to a conviction un- 

der a: t t for adultery; but, even so, Lam not prepared to decide 

eommnatter of handwriting, uncorroborated, 1s 

burden of a fair preponderance of the evidence 
] 


t emphatic denial of the defendant, unshaken on cross- 
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examination, even though his testimony is subject to the scrutiny always to 
be given to the story of a convict. 

My difficulty with the proofs in this case is that the testimony of the 
expert witness, while it might be of very great moment in corroboration of 
other testimony, is not sufficient of itself to discharge the burden upon the 
petitioner. lor example, in the typical case where a witness in a divorce 
suit swears to the presence of the defendant and a woman not his wife at a 
hotel, and in corroboration thereof a register is placed in evidence alleged 
to contain an entry made by the defendant, it would be of the utmost as- 
sistance to the Court to have a trained expert point out the similar traits 
in the handwriting of such entry, as compared with the acknowledged or 
proven handwriting of the defendant. If there had been any testimony in 
this case to prove the presence of the defendant in the hotel in question, 
and if there had been some evidence of his being accompanied at that time 
by some woman then, as [ have before intimated, chere would be great 
weight to the testimony of Mr. Horten; but in the absence of any such 
proof his testimony is insufficient to prove the charge. 

I will advise a decree dismissing the petition, without costs. 





THIELER v. KNOBBE..’ 


(N. J. Court of Chancery, Feb. 6, 1923) 
Specific Performance of Contract to Convey Real Estate—Encroachment on City 
Building Line. 

Case between Edward R. Thieler, Complainant, and Herman Knobbe 
et al., Defendants. Vendor’s suit for specitic performance of contract to 
convey real estate. 

Mr. Samuel A. Besson for Complainant. 

Mr. Edward Stover for Defendants. 

From one of the counsel’s briefs we gather the pertinent facts to be: 

Complainant contracted to sell to defendants premises in Hoboken 
for $10,000, and paid a deposit down of $1,000, complainants agreeing, as 
is usual in the ordinary real estate contracts as follows: “It 1s understood 
and agreed that the buildings upon said premises are all within the bound- 
ary lines of the property as described in the deed therefor, and that there 
are no encroachments thereon, and that the buildings comply with munici- 
pal ordinances,” etc. Defendants refused to take title, as the stoop pro- 
jected about 10 feet over the city building line, in violation of an ordinance 
of Hoboken adopted July 19, 1917, which declared in section 1, that “All 
stoops, steps, platforms . . . now erected in, over or upon any street 
or avenue in the City of Hoboken, are hereby declared to be nuisances and 
to be considered nuisances.” 

Complainant filed a bill for specific performance, while defendants 
counterclaimed for the $1,000 deposit, and damages, or, 1f obliged to take 
the title, for an abatement on the price for what it would cost to remedy 


the alleged stoop defect, and for the loss in the selling value of the house 
? > 


tae 


‘This case was the occasion of much interest in the county of Hudson anc 
particularly in Hoboken, where, we are informed, are “thousands of houses havins 
porches over the city line.” As the lawvers concerned made extensive reference 
in their briefs, we have secured these and give their points brietly —Evirok. 


4 


w 
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PoInts OF COMPLAINANT. 


Complainant claims ordinance is not reasonable. It must be so. 37 
N. J. L. 348, State, Long, v. Mayor of Jersey City. City has no right to 
take property without just compensation. 36 N. J. L., 336, Trenton v. 
Hutt. Also see 41 N. J. E., 316, Pennsylvania v. Angel. 

Ifoboken ordinance not necessary for public safety. 72 N. 
Passaic v. Paterson Bill P. Co. 

Ordinance may be resisted, 1f unreasonable, in one locality and not in 
the other. 47 N. J. L. 286, Pennsylvania R. R. Co. v. Jersey City; also 
47 N. |. L. 287 Pennsylvania R. R. Co. v. Jersey City; also see 4g N. J. L. 
301, Nicoulin v. Lowery. 


J. L. 285, 


POINTS OF DEFENDANTS. 

The detendants cite Laws of 1917, p. 404, Chapter 152, Hlome Rule 
Act 

Also, removing obstructions is a matter of police power. 34 N. J. L. 
32, State, ete. v. Mayor, etc. of Jersey City; The U. R. R. ete. v. Jersey 
City, 71 N. J. L. 8o. 

License to keep obstruction is revocable anv time. Irvins v. Trenton, 
68 N. J. L. 504; last sentence, 2nd paragraph (aff.) 69 N. J. L. 451. 

Increased trathe may allow City to take private property away in its 
exercise of ‘police power’ without compensation. See Ivins v. Trenton, 


Power of City to give away property for encroachments, Laws of 
IG17, p. 765, Chapter 215; Beecher v. Newark, 65 N. J. L. 307 and 64 N. 


oubt. specitic performance will not be decreed. 73 Atl. Rep., 
422. St. John v. Baron; also 25 N. J. E. 555, Lounsberry v. Loeander ; 


Melick v. Cross, 62 N. J. FE. 546; also Ilingworth v. Bloemecke, 67 N. J. 
E. 483: Richards v. Knight, 64 N. J. E. 196; Dobles v. Norcross, 24 N. J. 


show good title is on complainant. Cornell v. Andrus, 36 


— 
(good faith is no criterion. Chambers v. Tulane, g9 N. J. E. 146; 63 
h Be ‘ if 


leposit is a lien where performance not decreed. Cleveland v. Ber- 


£) 35 ae i 
encroachment of a wall 2 inches. 78 N. J. I. 277, Doutney v. 
Lambr 
MEMORANDUM OF CONCLUSIONS. 
STEVENSON, Advisory Master: The defendant admits the con- 


tract but claims that the title offered is not marketable and files a counter- 
claim praving for the return of his deposit ($1,000), and also reimburse- 
ment for his expenses in relation to the examination of the title, ete. 

The objection to the title is based upon the fact that a large stone 
porch, or steop, extends from the face of the brick building situate on the 
lot which the defendant undertook to sell nine or ten feet into the public 
highway. ‘The defendant claims that he cannot safely take the offered 
y of Hoboken, in which the property 1s lo- 


/ 


title because at any time the Cit 


cated, may undertake to assert its rights, or alleged rights, and compel the 
rernoval of the entire stone porch as an encroachment upon the highway. 
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; The argument has taken a wide range. The complainant in undertak- 
ing to maintain the right of the property-owner to maintain this projection 
into the highway, has argued that some statutes are unconstitutional and 
that an ordinance of the City of Hoboken in relation to the removal of 
encroachments upon the street is unreasonable. A perusal of the com- 
plainant’s brief | think will satisfy any impartial mind that there are 
serious questions involved in the legality of the maintenance of this ob- 
struction, and that no decision in this case would protect a purchaser of 
this property from future attack. Whatever may be the limits in New Jer- 
sey within which a decree for specific performance can operate so as to 
cure a defect of title, it seems to me quite plain that this case cannot be 
brought within the operation of any such rule. The City of Hoboken is 
not a party to the suit and, under our present practice, which I have al- 
ways thought might well be improved, could not be brought in as a party 
to this suit. 

Upon the main issue in this cause I am constrained to decide in favor 
of the defendant. This title in my judgment ought not to be forced upon 
him. 

Hlow far the defendant is entitled to relief upon his counter-claim was 
a matter which did not receive much consideration by counsel or by the 
Court at the argument. Upon settlernent of the decree this matter may 
be attended to. 


IN RE TURNBULL ESTATE. 


(Essex County Orphans’ Court, March 2, 1923) 
Final Account—Paying Counsel Fees in Advance—Proper Counsel Fees and How 
Matter to be Presented. 

In the matter of the final account of the Executor of James E. Turn- 
bull, deceased. 

Mr. William H. Parry, Proctor with the Harriman Nationa! Bank, 
I.xecutor. 

MEMORANDUM. 


FLANNIGAN, J.: The Court is unable to reach the conclusion 
from the papers submitted that the payment of two thousand dollars made 
to the New York attorneys, as attorneys’ fees, and set forth in the account, 
was reasonable and just. 

It is the established practice before this Court to apply to the Court 
to fix the amount of counsel fees at the time the final account is submitted 
and before they are paid, and not to pay counsel fees in advance and then 


submit them for allowance in the form of an expenditure already made 
A departure from the established practice, as was done in this case, is 


not looked upon with favor by the Court. 

The appheation to fix counsel fees should be supported by affidavits 
which should, so far as appropriate and circumstances will permut, show 
facts from which the Court can perceive: (1), The amount of the estate 
and the amount in dispute or in jeopardy, as to which professional serv- 
ices were necessary. (2), The nature and extent of the jeopardy or risk 
involved, or incurred. (3), The work done, indicating the experience 
and judicial knowledge required, and the skill, diligence, ability and judg- 
ment shown. (4), The time occupied by the attorneys. (5), The results 
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accomplished by them, and, if the results are not measured in money, 
their importance to the estate. (6), Any special or extraordinary circum- 
stance which should be brought to the attention of the court. In re Hahn, 
84 N. J. Iq., 523, 529; Thornton on Attys., pp. 922, 930; Randall 
v. Packard, 142 N. Y. 47, 56; O'Neill v. Crane, 72 N.Y.S. 812, 65 App. 
Div., 358; Horland v. Lilienthal, 53 N. Y. 438; Town of Hempstead 
v. City of New York, 83 N. Y. S. 806, 86 App. Div., 30. The standing of 
the attorney in his profession for integrity, learning, skill and proficiency 
may be shown (Randall v. Packard, supra, p. 56) if unknown to the 
Court. 

Where payments for attorneys’ fees have already been made only 
such amounts will be allowed as are established as reasonable compensa- 
tion. Hulbut v. Huton, 44 N. J. Eq. 308; Kingsland v. Scudder, 36 N. 
J. Eq. 287. And no allowance will at any time be made for work done 
which does not require professional skill and which the executors, ad- 
ministrators or trustees might, as laymen, have done themselves. Hulbut 
v. Huton, supra.; Wyckoff v. O'Neill, 71 N. J. Eq. 731, 72 N. J. Eq. 882; 
Kocher N. J. Probate Law, p. 408. 

If the fiduciary sees fit to employ counsel to do what he himself as a 
layman is competent to do and what it is his duty -to do, such services 
should be paid for by the fiduciary out of his commissions. 

Where there appears, as in the present case, to be a number of sepa- 
rate matters in which professional services were rendered services should 
be classified under separate heads. Divisions which suggest themselves 
in the instant case are: (1) N. J. Inheritance Tax. (2) N. Y. Transfer 
Tax. (3) Federal Estate Tax. (4) Probate proceedings, including pro- 
ceedings for deposit and release of securities, and designation of clerk of 
Surrogate’s Court, and so forth. (5) Dr. Whalen’s bill. (6) Sterling 
Property sale. (7) Ancillary proceedings in New York. (8) Title to 
Property, Anthony and Garfield streets. (gy) Grand Concourse property. 
(10) Examination of law and legal services, and other miscellaneous mat- 
ters. 

Leave is granted to submit affidavits within ten days in accordance 
with the above, and they will be considered as if originally presented. ) 
Otherwise the matter will then be disposed of on the papers now before 
the Court. 


KELLY v. DE JONGH ET AL. 


(Essex Co. Circuit Court, April 5, 1923). 

Mechanics’ Lien—Amending Claim after the Four Months Limitation. 

Case of James F. Kelly, Claimant, against Martha de Jongh and 
others, heirs at law of David S. de Jongh, deceased. On mechanics’ lien, 
Motion to amend. 

“e-nigyes Lum. Tamblyn & Colyer for the Motion. 

Mr. Samuel F. Leber opposed. 

DUNGAN, J.: This is an application to amend the lien claims, sum- ’ 
mons and complaint herein by adding Martha de Jongh, the administratrix 
of the Estate of David S. de Jongh, deceased, as builder and party de- 


fendant. 
The facts as presented to the Court are that the plaintiff entered into 
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a contract to erect a building for David S. de Jongh; that at about the 
time the work was completed the said David S. de Jongh died intestate, 
leaving parties defendant to this suit his widow and heirs at law; that 
subsequently the said Martha de Jongh, his widow, was appointed his ad- 
ministratrix in the State of New York. The suit was instituted against 
the present parties, heirs at law, as owners of the property, but the pl: aintiff 
neglected to make the said Martha de Jongh, administratrix as aforesaid, 
a party defendant as builder in the place of the said David S. de Jongh 
deceased. The summons and complaint against the defendants as heirs at 
law, owners, were issued on the 23rd day of January, 1922, which was 
only a few days prior to the expiration of the four months period of 
limitation, the last work havi ing been done on September 26th, 1921. 

The motion is opposed on behalf of the defendants, upon the ground 
that the four months period of limitation having expired, the Court has no 
power, at this time, to grant the amendment. 

It is true that in the case of Bartley v. Smith, 43 Law 321, the Su- 
preme Court refused to sanction an amendment in a mechanics’ lien suit, 
striking out the name of a defendant who had been improperly named 
therein as the builder, and substituting the name of another, which is 
practically what is sought to be done in this case; and it may be that, under 
the former practice, this Court might feel obliged to follow that case ; but, 
as was suggested by Chancellor W alker in the case of Giardini v. McAdoo, 
93 Law 138, at p. 149, the Act of 1g12 permits more liberality in the mat- 
ter of amendments than was formerly allowed, and expressly provides for 
the addition or substitution of parties both plaintiff and defendant. 

Section g reads: “‘No action shall be defeated by the non-joinder or 
misjoinder of parties. New parties may be added and parties misjoined 
may be dropped, by order of the Court, at any stage of the cause, as the 
ends of justice may require.” 

Since then the tendency of all Courts has been toward wider latitude 
in the matter of amendmerits in all legal proceedings. 

The situation in this case is, that a suit against the builder, who was 
David S. de Jongh, in his life time, and Martha de Jongh, the adminis- 
tratrix of his estate since his decease, could be brought at any time within 
six years after the debt to the claimant became due, so that the limitation 
of four months within which suit might be commenced on mechanics’ lien 
was not passed for their benefit, but for the benefit of the owner only, 
and if it were attempted to add a new party defendant as owner after the 
expiration of that period, I have no doubt that a motion to that end should 
be denied, but in this case the de Jonghs, who became the owners of the 
property described in the complaint after the death of David S. de Jongh, 
as his heirs at law, were made parties to the mechanics’ lien claim, and 
to the suit, within the statutory period, and I am unable to see how they 
are prejudiced by adding the proper builder as party defendant, except 
that they are thereby prevented in the suit from pleading that faet, which 
is a matter of form and not of substance, a mere technical defense; but 
they are not deprived, upon the merits of the case, of any defense which 
they could not have interposed if the proper person as builder had orig- 
inally been made a party defendant. [ think the “ends of justice’’ require 
that the amendment applied for should be allowed. 
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HORNSBY v. MULLEN. 


(N. J. Supreme Court, Feb. 17, 1923). 
Appointment by Common Counctl—Supposed Expiration of Term. 





Case of Joseph FE. Hornsby, Prosecutor, against James Mullen et 
al., Defendants. On certiorari. Argued Nov. Term, 1922, before Justice 
Bergen. 

Mr. leo Goldberger, for Prosecutor. 

Mr. David T. Wilentz, for Defendant. 


BERGEN, J.: The facts not in dispute are, that on January 5, 
1920, Ellsworth B. Walker was elected by the Common Council of Perth 
Amboy Collector of Kevenue for the City for the term of three years 
under a statute which permitted that action (P. L. 1go4, page 151), that 
Walker died during the year, and in January, 1921, the prosecutor was 
duly elected to succeed him “for the term provided by law,” and has 
since been serving under that appointment, and, if the term of his appoint- 
ment be tor three years, it will not expire until January 1, 1924. 

The Common Council, conceiving that his appointment was only for 
the unexpired term of Walker, passed a resolution clecting the defend- 
ant Mullen as Collector of Revenue for the City of Perth Amboy “fora 
term of three years as preseribed by law,” and also adopted a resolution 
requiring prosecutor to surrender to Mullen all books and papers relating 
to that oltice. 

The prosecutor is still in possession of the office and brings certiorari 
ide the two resolutions, as an interference with his performance 
of the duties of his office. 

ft is admitted by defendants that, if the law of 1go4 is still in force, 
he has no legal standing to have the resolution enforced, but he claims that 


by the provisions of the statute of 1go05, P. L. 14, so much of the Act of 
1904 as relates to the term of office of certain officials of cities like Perth 
Amboy, a city of the second class, was repealed, and that an appointment 


of officers of such a municipality can only be for an unexpired term, and 
that consequently relator’s term expired January Ist, 1923. 

The diliculty with defendants’ claim is that this Court held otherwise 
rellis v. Curran, 86 N.J.L. 398, in which the Chief Justice, speak- 
ing for the Court, said: “The Act of 1904 dealing with the terms of cer- 
tain olficers in cities of the second class is, therefore, not at all affected 
by the later Act of ryo5.” This, until reversed by an Appellate Court, is 
binding on the Supreme Court, and the argument of the defendants that it 
Is erroncous in law cannot be considered. The prosecutor is entitled to 
have the two resolutions brought under review by this writ set aside with 
costs, and it is so ordered. 


An invited guest, riding in an automobile driven at an excessive and 


dangerous speed, is required to exercise such care as is reasonable and 
practical to avoid injury to himself, and if he fails to warn the driver, 
remonstrate with him, or demand that the automobile be stopped so that he 
may leave it or take any precaution for his own protection, when there is 
time and opportunity to do so, no recovery can be had for injury sustained 
by him through the negligent operation of the car. Sharp v. Sproat, 208 
Fac. 61 3. 
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IN RE MISSIONARY SOCIETY OF SALESIAN SISTERS. 


(State Board of Taxes and Assessment, Feb. 13, 1922), 
Taxation of Charitable and Keligious Society—Time of Ownership—Amount of 
Acreage. 

In the matter of the appeal of the Borough of North Haledon from 
the action of the Passaic ¢ sti Board of Taxation in cancelling assess- 
ments levied for the year 1922 by said Borough on property of the Mis- 
sionary Society of the Salesian Sisters, situate in the Borough of North 
Haledon, County of P oe and State of New Jersey. 

Messrs. J. W.& E. A. DeYoe for Petitioner. 

Mr. Robert J. Sd heeaate for Respondent. 


Mr. JESS: This is an appeal from the action of the Passaic County 
toard of Taxation in cancelling an assessment upon certain lands and 
buildings situate in the Borough of North Haledon and owned by the Mis- 
sionary Socicty of the Salesian Sisters. The question to be decided is, 
whether the property involved is entitled to exemption from taxation under 
the provisions of the General Tax Act. The appellee, hereinafter referred 
to as the Society, is organized for charitable and religious purposes under 
the laws of New Jersey. No question is raised as to the charitable char- 
acter of the work done by the Society, but the appellant insists that this 
Society was not the owner of the property on the first day of October 
1g21, as of which date the assessment under review was levied. 

The facts appear to be as follows: The Society decided to purchase 
the property of the late Henry C. Muhs, located in the Borough of North 
Haledon, known as “Marienberg,” for the purpose of establishing thereon 
an orphanage. The Society retained Mr. Comstock, who 1s a counsellor-at- 
law of Paterson, to acquire the property in his own name. Ile accordingly 
made the purchase on April 1, 1921, with funds furnished by the Society, 
giving back to Hlenry Muhs, trustce and one of the owners of the property, 
a purchase money mortgage in the sum of $6,778. After the execution 
of the deed it was found that some of the acknawiedinmens were not in 
conformity with the requirements of the laws of this State. To correct 
this defect new acknowledgments were obtained from some of the gran- 
tors, two of which were taken after October tst, 1921. Mr. Comstock 
passed the title to the Society by deed dated November 30, 1921, and re- 
corded lebruary II, 1922. ‘The Society, however, took possession of the 
premises about the middle of August and transferred the children under 
its care to the newly acquired property, and the evidence is that it was be- 
ing actually used for charitable purposes prior to and on October 1, 1921. 

It thus appears that the legal title to the property was not in the So- 
ciety at the date of assessment, but that the Society was at that time the 
equitable owner, actually was in possession and was using the premises for 
its charitable purposes. The property, therefore, is entitled to exemption 
to the extent granted by law, unless one of the conditions of exemption was 
lacking. This condition is that “the association, corporation or institution 
owns the property in question.” General Tax Act, (Revision of 1918) Sec- 
tion 203, subdivision 4. 

We think the Society owned the property within the meaning of this 
provision. The bare legal title was held by an individual, but merely for 
the purpose of transferring the estate to the Society, and the Society itself 
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had the actual possession of the property and was using it for its charitable 
purposes. The fact of possession and use, coupled with the equitable title, 
in process of being converted into a legal estate, is in our opinion sufficient 
to bring the case within the terms of the Act. 

The Tax Act of 1854 directed that all lands should be assessed in the 
name of the owner. The second section declared that any assessment of 
taxes against any person or persons, on account of lands “of such person 
or persons,” that is, of lands of which he or they were the owner or own- 
ers, should be a lien upon said lands. The phrase, “owner or owners,” 
was held to denote the owner of an estate in possession at the time of the 
assessment. Hopper v. Executors of Malleson, 16 N. J. Equity 382, 387. 

In equity the person for whose use the land was designed is regarded 
as the rightful owner thereof. Washburn on Real Property, 6th Edition, 
Vol. 2, section 1403. 

The Tax Act requires that “property shall be assessed to the owners 
thereof with reference to the amount owned on the first day of October 
in each year.” General Tax Act ( Revision of 1918), section 202. Under 
this provision it has been held that a tenant for years has an interest in 
land, and is, therefore, the owner of property. Ocean Grove Camp Meet- 
ing Association v. Reeves et al, 75 Atl. 782, affirmed 79 Atl. 1119. 

It will thus be seen that the word “owner” as used in the Tax Act is 
not restricted in its meaning to one who is seized of a legal title. 

The corollary of this is that the verb “owns” is not employed in the 
limited sense of having the legal title, but is broad enough to include, and 
was intended to include, an ownership such as has been evidenced in this 
case. 

The further contention of the appellant that, because two of the ac- 
knowledgments of the deed to Mr. Comstock apparently were not made 
until after October 1, 1921, he could not have taken title until after that 
date, is not well founded. The proofs are that the deed was dated April 1, 
1921, and a purchase money mortgage executed at the same time. The 
general rule is that a deed will be presumed to have been delivered at the 
time of its date, and that the title of the grantee will relate to that date. 
Atlantic City v. New Auditorium Pier Co., 18 Dick. 644. 

Counsel for the appellant finally argues that if the Society was entitled 
to any exemption it has waived the right by claiming an exemption of 
thirty-six acres of land and two lots, whereas under the Tax Act “it can- 
not claim more than five acres.” 

The statute does not limit the amount of land which may be claimed 
to be exempt, but docs limit the amount which may be exempted to five 
acres. General Tax Act, Sec. 203, subdivision 4. 

The exemption of the entire tract of 36 acres and two lots was er- 
roneous. ‘The assessment as originally levied by the borough should have 
been cancelled upon the buildings actually and exclusively used for the 
charitable purposes of the Society and upon that portion of the land where- 
on such buildings are erected, not exceeding in the whole five acres in ex- 
tent, and affirmed as to the remaining property. 


bias and favoring criminals, and calling for his resignation, are held to 
be guilty of contempt in the Indiana case of Coons v. State, 134 N. Ee. 194, 
0 A.L.R. goo. This appears to be the only decision on the question, 


Grand jurors who file a report charging the presiding judge with 
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IN RE UKRAINIAN NATIONAL ASSOCIATION. 


(State Board of Taxes and Assessment, Feb. 13, 1923). 
Taxation—Benevolent and Charitable Associations Distinguished from Beneficial 
Societies. 

In the matter of the application of Ukrainian National Association for 
the cancellation of the tax assessment for the year 1422 on property situ- 
ate in the City of Jersey City, County of Hudson and State of New Jersey. 

Mr. Adolf L. Engelke for Petitioner. 

Mr. Edward P. Stout for Respondent. 


Mr. JESS: The Ukrainian National Association is a New Jersey cor- 
poration, organized under the Act to incorporate associations not for pe- 
cuniary profit, approved April 21, 1&98. 

One o/ the objects of the corporation, as set forth in its certificate, is 
to provide a fund for the relief of disabled and destitute members and 
their families, and to contract with the members to pay funeral expenses 
and death benefits for such sum and under such conditions and in such 
manner as the rules or by-laws adopted from time to time by said Assocta- 
tion may provide. 

This provision substantially follows the language of section 9 of the 
Act under which the Association was formed, and manifestly was designed 
to bring the corporation within the scope of that section. 

The Association owns a building at No. 83 Grand street in the city of 
Jersey City, in which it has its principal office and conducts its business. 
The basement and part of the first floor are occupied by a printing plant. 
The remaining portion of the first floor and the second and third floors 
are used for the offices of the supreme officers, who have charge of the 
administrative affairs of the Association. The members of the As-ocia- 
tion pay monthly dues, which are apportioned to sick and death benetits, 
educational purposes and administrative expenses. The rates for death 
benefits are determined according to the Mortality Tables. The adminis- 
tration expenses are made up of salaries and the customary costs of a bust- 
ness office, and, in addition, a part of the expenses of publishing a daily 
newspaper called “Svoboda.” This new “paper 1s printed at the appellant's 
headquarters in the plant which already has been mentioned, and contains 
such paid advertising as can be obtained for it, and is sold to members and 
the general public, principally Gn newsstands in New York City. The 
newspaper, however, 1s not self-supporting, and the deficit resulting from 
its publication is made up from the dues paid by members. Books are pub- 
lished by the association and sold to its members at a low cost. The educa- 
tional work of the association consists chiefly in the publication of the 
newspaper and books before referred to, and lectures occasionally deliv- 
ered to the subordinate branches in the language of their members. The 
Association has 321 branches in the United States and one in Canada. 
There are 36 branches in New Jersey. The Building in Jersey City in- 
volved in this appeal is the national headquarters of the Association. 

Ixemption from taxation is claimed by the appellant on the ground 
that its property is within the scope of the statute exempting buildings 
devoted to charitable, benevolent or religious uses. General Tax Act (Ke- 
vision 1918), section 203, subdivision 4. 

The work of this ssociation 1s beneficial rather than charitable or 
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benevolent. There is, we think, a clear distinction between the word 
“benevolent,” as used in our Tax Act, and the word “beneficial,” employed 
in the ordinary sense. “Benevolent,” when used in connection with the 
word “charitable,” is synonomous with it. People v. Powers, 29 N. Y. 
Supp. 950, 954; Suter v. Hilliard, 132 Mass. 412, 413; City of Bangor v. 
Rising Virtue Lodge, 73 Me. 428, 433. 

The word “beneficial” has come to be applied descriptively to a large 
number of societies, organized for the mutual helpfulness of their mem- 
bers. ‘The design of such an association “is to accumulate a fund from 
contributions of its members for beneficial or protective purposes, to be 
used in their own aid or relief, in the misfortune of sickness, injury or 
death.” Commonwealth v. Equitable Beneficial Association, 137 Penna. 
St. 412. 

Such associations are not, however, charitable or benevolent in the 
sense required by the exempting provisions of our Tax Act. Those terms 
have well-settled meanings in legal phraseology. 

“There is a species of organization, sometimes called a ‘private char- 
ity,’ which is not a public or general charity in the view of the Statute of 
Elizabeth, or of a Court of Chancery; and that is an association for the 
mutual benetit of the contributors and of no other persons. But such a 
case wants the essential element of indetiniteness in the immediate objects, 
if not that of gratuity in the contribution.” Saltonstall v. Sanders, 93 
Mass, 446, 464. In ordin: iry usage also, “beneficial” is not svnonomous 
with “benevolent.” The latter word invariably imports the idea of charity, 
while the former has no such basic implication. 

“A society whose principal income is derived from a fixed regular 
compulsory contribution from its members, which is to constitute a fund 
to be used exclusively for the benefit of its members, cannot be held to be 
either a benevolent or a charitable society,” within Pub. St., ¢. 11, sec. 5, 
and St. r8&y, c. 465, exempting from taxation real estate of societies devot- 
ing their entire income to benevolent or charitable purposes.” Young 
Men’s Prot. Temp. & Ben. Soc. v. City of Fall River, 160 Mass. 409, 411, 
412 

Thus, both by the rules of law and those of common usage we are 
bound to distinguish between “beneficial” associations and those which 

ritable” or “benevolent.” We are not permitted to extend the 
| le statutory exemption beyond its specific terms, strictly con- 
strued. The | wuilding which it is sought by this appeal to exempt from 
taxation is used for the business purposes of a beneficial society, one of 
which is the printing and publication of a daily newspaper. ‘The essentials 
for exemption prescribed by the statute are that the building be any 
and exclusively used in the work of an association or corporation organ- 
ized exclusively for religious, charitable or benevolent purposes ; that it be 
owned by a New Jersey corporation and that it be not conducted for profit. 
Save that it is owned by a New Jersey corporation, the building in ques- 
tion fails to meet these tests, and the assessment must therefore be af- 


It is the duty of a proprietor to warn an invitee of dangers of which 
e proprietor knows or should be informed, and of which the invitee is 
not aware.—Montevallo Mining Co. v. Little, Ala., 93 So. 873 
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SOME INTERESTING OUT-OF-STATE DECISIONS 11g 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re General Water Supply Co.—Petition for increase of rates. The 
Company was incorporated Oct. 30, 1901, and reincorporated Dec. 5, 1g19, 
and operates under lease of the Collingswood Water Co., supplying Col- 
lingswood, Woodlynne and township of Haddon, with water from the 
plant of the Merchantville Water Co. After a lengthy detailed report of 
the facts as to capital, income, etc., the Board found as follows : 

The value of petitioner’s property as a basis for rates as of Dec. 
31, 1422, Is $350,000. 2. The petitioner is entitled to additional revenue 
owing to the higher costs of operation. 3. The schedule of rates filed by 
itis unjust and unreasonable and is, therefore, disapproved. 4. The peti- 
tioner may file the following schedule of rates,” which follow. Then ap- 
pears the usual direction as to filing quarterly schedules. Rates effective 
Apr. 1, 1923. Decision Jan. 26, 1923. Mr. E. A. Armstrong and Mr. 
George M. Lryson, for the General Water Supply Co. Mr. Walter S 
Keown for Haddon Township. Mr. John A. Penn for Borough of Col- 
lingswood. Mr. Samuel M. Shay for Borough of Woodlynne. 


In re Toms River Water Co.—Petition for increased rates. Company 
was incorporated July ty, 1897, began business on $20,000 of stock, and 
additions to plant since had been provide ‘d from earnings. lates had not 
been changed since 1898. Property, on June 30, 1922, appraised at 570,- 
400. The Board determined that additional revenue was required, but dis- 
approved of the schedule as filed, and allowed a ditferent schedule to be 
effective as of Jan. 1, 1923. Decision Feb. 8, 1923. Mr. Albert I. Schef- 
lin for Toms River Water Co. Mr. Wm. Howard Jeffrey, for Township 
of Dover. Mr. Arthur C. King for Chamber of Commerce, Township of 
Dover ; also for certain customers of the Toms River Water Co. 


SOME INTERESTING ouT- OF-STATE DECISIONS. 


AN ARMISTICE Day CASUALTY. 


The town of Portsmouth, lowa, together with all other towns, ham- 
lets, and villages in this broad land, was swept away by a wave of enthu- 
siasm and rejoicing on November 11, 1918, the day the Armistice was 
signed which ended the war with Germany. “wo members of the town 
council of Portsmouth persuaded a blacksmith to help them make the cele- 
bration a success by “shooting anvils.” This he tinally reluctantly agreed 
to do, and arrangements were made accordingly whereby the anvils were 
to be fired in the street in front of the blacksmith shop. In the course of 
the demonstration a young school boy was struck by a fragment of a flying 
burr and severely injured. An action was then brought to recover dam- 
ages. In Heller v. Snuth et al., 188 Northwestern Reporter, 878, Judge 
Weaver writing the opinion for the Supreme Court of Lowa, and’ com- 
menting upon the lability of the town of Portsmouth for the injuries com- 
plained of, said: 

“Coming, now, to the question to what extent, 1f at all, the town may 
be held to responsibility for the misfortune of the plaintiff, we tind some 
degree of confusion in the precedents. 
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“Cases involving accidents and injuries from the use of streets for 
public meetings and celebrations are quite numerous, and, while no Courts 
hold that such occasions absolve or release town authorities from their 
statutory or official obligations, there is a manifest tendency of the Courts 
generally to hold that the time-honored custom of the people to celebrate 
great events and historic anniversaries by assembling in great numbers and 
indulging in noisy and hilarious demonstrations upon the public streets, so 
long as they are kept within reasonable bounds, is not an abuse or misuse 
of the streets, and does not necessarily constitute a nuisance per se. 

“Assuming that the jury might have found that owing to the location 
of the anvils in the street, and to the manner in which they were served or 
handled and fired, and to the nature of their immediate surroundings and 
other proved circumstances, they constituted a source of danger to persons 
lawfully in that vicinity, this would be sufficient to sustain the finding of a 
nuisance in fact. Such a verdict could not, in our judgment, be set aside as 
being without support in the record. : 

“Lf there was a nuisance in fact, it was the duty of the city to remove 
it, and if it failed in that duty, and plaintiff was thereby injured, it is lable 
for the resulting damages. It follows that the trial Court erred in directing 
a verdict for the defendant town.” 


SPARKLER ComMPpANY Herp LIABLE FoR BURNS RECEIVED By CHILD. 


Katherine Henry's dress caught fire while she was playing with a 
sparkler, An action was prosecuted by her guardian ad litem against 
\lexander Crook and the International Sparkler Company to recover dam- 
ages for the injuries which she sustained. The lower Court’s judgment 
favored plaintiff, and the defendants appealed from an order denying their 
motion to set aside the verdict and for a new trial. The sparklers which 
the ttle girl purchased were contained in a wrapper upon the outside of 


Which were print ed certain recommendatory statements as to the safety 
with which the parkl lers could be used and as to the harmilessness of ihe 
sparks which they threw off. The Supreme Court of New York, Appel- 
late Division, Third Bienes ment, affirmed the lower Court’s action. In 
Henry v. Crook et al., 105 New York Supplement, 642, Judge Van Wirk, 
writing the opinion, said: 

‘It is not necessary for us in this case to hold, and we do not hold, 
that the sparkler itself was inherently or immediately dangerous. They are 
not more dangerous in themselves than the small firecracker or the ord1- 
nary match. . . . These sparklers, however, were intended for the 
use of children of tender years, immature, who are not chargeable with 
understanding, sense of danger, and prudence—young children, who must 
be warned of danger. The legend upon the package was more a recom- 


mendation than a warning. A parent could very naturally get the im- 
pression that these were entirely harmless, ‘safe, and sane’ pieces of fire- 

orks, to be used indoors or outdoors, and no danger could be suffered 
from their use, except, if one touched the glowing end, a burn would fol- 
low. ‘The statement that they may be used indoors, where are usually 
rugs and carpets and other inflammable materials during the holiday time, 
would give one the impression that a fire could not be ignited by their use. 
The clothing of children is often sheer and easily inflammable. We think 
that a duty rested upon the manufacturer of such an article intended for 
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SOME INTERESTING OUT-OF-STATE DECISIONS [2] 


the use of children to give a reasonable warning of those dangers which 
would naturally follow and which a person of ordinary sense and under- 
standing would apprehend would be likely to follow the use of the article 
for fireworks. .  . . Here the e<sential element of lability is the failure 
of the manufacturer to give the necessary instructions and warning in the 
use of the article.” 


Daynicnt Savinc Time Hertp STANDARD TIME. 


> - 


A summons and complaint were served on Nellie INenefick at 12.15 a. 
m. (daylight saving time) on Sunday, September 11, 1921. The Supreme 
Court, New York county, granted an order vacating and setting aside the 
service. An appeal was prosecuted from the order, and the Supreme 
Court, Appellate Division, first Department, affirmed the order. The ap- 
pellant argued that 12.15 a. m. Sunday, September rith, daylight saving 
time, was in reality 11.15 p.m. on Saturday, September 10, 1g21, standard 
time, according to which all legal service should be made. The Legislature 
of New York had amended the General Construction Law in relation to 
standard time, which amendment allowed municipalities to adopt the day- 
light saving time system. Judge Page, writing the opinion in Briegel v. 
Day, 195 New York Supplement, 295, said: “When the Legislature amend- 
ed, in effect, that seetion, it provided that standard time, in those cities or 
villages which adopted the ordinance therein authorized, should be ad- 
vanced one hour during the period therein preseribed. It does not au- 
thorize the adoption of a different time from the standard, but that withn 
those territorial limits standard time shall be different ; hence, when section 
53 prescribes the act shall be performed according to the standard time, it 
means the standard time in the locality where the act is to be performed.” 


The freezing in the attic, of a pipe leading to the expansion tank of 
a hot-water heating system, which causes the heater to burst, is held in 
the Massachusetts case of French v. Pirnie, 134 N. If. 353, not to be an 
unavoidable casualty within the meaning of provisions in a lease requiring 
lessee to deliver up the property in as good order as when it was received, 
“unavoidable casualty” excepted, and relieving him trom lability for rent 
in case the property is injured by such casualty. 


That an auctioneer cannot recover damages for loss of commissions 
from one who, after property has been knocked down to him, refuses to 
comply with his bid because of a misunderstanding and 1s released by the 
owner, is held in Gibson Land Auction Co. v. Brittain, 182 N. C. 676, 
110 S. E. 82. 





Where a railroad brakeman about 45 years old, earning at the time of 
his death approximately $175 per month, was of good habits, and spent 
his earnings mainly for his family, a verdict, awarding $10,000 damages 
to the widow for her pecuniary loss and $5,000 damages to two surviving 
minor sons, one being 19 years old, was not excessive, though they were 
earning money at the time of their father’s death.—Lancaster v. Magrill, 
Tex., 244 S. W. 1078. 





E22 THE NEW JERSEY LAW JOURNAL 


MISCELLANY 





THE LEAGUE OF NATIONS. 


Editor of Law Journal. 

Sik :—In an editorial note in your 
January issue you express surprise 
at not having received a few letters 
or articles upon the subject of the 
League of Nations in response to 
your editorial note on that subject 
in vour November issue, in which, 
I think, the matter was very ably 
handled in the space you devoted to 
same. [ presume the reason vou 
did not receive more than one letter 
on the subject was because the mem- 
bers of the Bar in New Jersey were 
so busy that they did not have time 
to take up the cudgels in behalf of 


OTF a 


al 


gainst your attitude in the mat- 
Ter. 

I, for one, have always been an 
ardent advocate of this country’s 
entry into the League of Nations, a 
ren! league of nations at that, with 
the power behind it to enforce tts 
decrees, such as was advocated by 
former President, now Chief Justice 
Taft, when at the head of the 

to Enforce Peace, and a 
league with teeth in it, such as was 
advocated by the late President 
Roosevelt. So you can see Article 
X of the Versailles treaty has no 


The only reason, in my humble 
opinion, that America has not. be- 
come a member of the League of 
Nations is because of i seliishness 
| ‘tance to as- 
sume obligations, moral or other 
vise, which might le it into miak- 
ing sacrifices, financial or otherwise 
from which it would, apparently, 
derive no benefit for itself or its 


people. This selfishness, however, 


is only skin deep. When someone 
certs pb ie the skin of the American 
people and impresses upon us the 
crying need for our help by the rest 


of the world our great and sympa- 
thetic heart will be stirred, and we 
will rush to the rescue and assume 
that leadership among the powers of 
the world to which we have been 
called. There are signs already that 
the cry of humanity is getting under 
our skin, and the change of senti- 
ment in favor of our taking our 
proper seat in the councils of the 
world will soon be tremendous, I 
firmly beheve. We can't keep out 
of war and avoid entangling foreign 
alliances Bae keeping out of the 
League of Nations, but we certainly 
will be ace into them if we do not 
become a member of the League. 
We were drawn into the war with 
Germany tardily and much too late, 
in the opinion of many people, de- 
spite the earnest efforts of our gov- 
ernment to keep us out, and it is 
nonsense to say that we will not 
have to send our boys over to Eu- 
rope again if we keep out of the 
League, for the result will be exact- 
ly the reverse. A great majority of 
those of 1s tar participated in the 
World War on the battleticids of 
lrance wi: uit our country to join the 
l ations, not in order that 
we may go to war again (God for- 
bid!) but in order that we may not 
have to go. If there had been a 
League of Nations betore — the 
World War and we had been an 
imegral part of it there would have 
been no war with Germany, and if 
we had continued our cooperation 
and assistance with France and her 
allies and had joined the League of 
Nations at its inception there would 
have been no Smyrna massacre, 
there would have been no invasion 
of the Ruhr, and the Angora situa- 
tion would not have assumed its 
present ominous aspect, in my hum- 
ble opinion. 
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If the United States joined the 
League of Nations she could do so 
upon her own terms, she could re- 
vise its constitution and by-laws to 
suit her own whims, and could ab- 
solutely dominate the policy and ac- 
tion of the League, for all the other 
nations would sit up and lisien to 
her and try to please her hy ac- 
ceding to her wishes, no niatter how 
capricious they might be, and they 
would look up with gratitude and 
respect to our great nation, which 
they cannot do at the present time. 

The United States will join the 
League sooner or later, | hope, and 
humanity hopes it will be soon. 

Winttram A. Lorp. 

Orange, N. J., Mar. 23, 1923. 


LEGISLATURE MANUAL, 1923. 


In good time Fitzgerald's *Legis- 
lative Manual,” for 1923, appeared. 
It is a vade mecum for everybody 
who desires to have knowledge of 
New Jersey affairs. The amount of 
information in it, not only as to the 
Legislature but as to the Courts, 
State Departments, Elections, Cen- 
sus, and also the municipalities of 
the State, is enormous and exact. 
\We cannot suggest anything not to 
be found in it that should be there. 
The Compiler, Mr. John P. Dul- 
lard, has performed his work with 
the same thoroughness that has al- 
Ways characterized this compilation. 
The publisher, Josephine A. Fitz- 
gerald, 33 Prospect St., Trenton, 
will furnish it postpaid to any pur- 
chaser on receipt of $2. kor the 
money it is the cheapest book in 
New Jersey. 


GOVERNOR’S APPOINTMENTS. 


Since those noticed in our last 1s- 
sue Governor Silzer has made the 
following appointments : 

Monmouth County District Court 
Judges: Virst District, Ward Kkre- 


mer; Second District, Harold C. 
Morford. Former Judges, Benj. B. 
Smith and Harry Truax. 

Middlesex County Common Pleas 
Judge, John) P. Kirkpatrick, in 
place of Judge Daly, made Circuit 
Judge. 

Trenton District Court Judge, 
Charles TH. [english, succeeding him- 
self. 

Hudson County Common Pleas 
Judges, Robert V. Winkead,  sue- 
ceeding = James W. McCarthy; 
hharles Egan, succeeding John I. 


Hudson County District Court 
Judges, Leo S. Carney, succeeding 
Arthur B. Archibald; Daniel T. 
(Regan, succeeding Clyde B. Sou- 
ter. 

Union County Common Pleas 
Judge, Alfred A. Stein, to succeed 
Judge Carlton B. Pierce. 

essex County Common Pleas 
Judge, Dallas Flannagan, to succeed 
himself, 

Atlantic County Common Pleas 
Judge, Wilham L. Smathers, to suc- 
ceed himeelf. 

Union County Prosecutor of 
Pleas; Abe J. David, to succeed 
Walter L. Hetheld, Jr. 

Newark District Court Judge, 
Cecil EL. MeMahon, to succeed him- 
self. 

Warren County Common Pleas, 
Harry Runyon, to succeed John l. 
Blair Reiley. 

Bergen County Common Pleas 
Judge, William M. Seufert, succeed- 
ing John DB. Zabriskie. 

Morris County Common Pleas 
Judge, C. Franklin Wilson. 

Morris County Prosecutor, James 
rOlitho. 

Morris County District Courts, 
First, Edward A. Quayle, Jr.; Sec- 
ond, Orville C. Meslar. 

Cape May County Prosecutor, 
George Rk. Grets. 
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Atlantic County Prosecutor, S. 
Cameron Tlinkle. ( Not confirmed ). 

Gloucester County Common [leas 
Judge, Austin H. Swackhamer. 

Gloucester County Prosecutor, 
Joseph J. Summerill, Jr. 

Hiudson County Juvenile Court 
Judge, Thomas I. Meany, in place 
of Philip W. Grece. 

Banking and Insurance Commis- 
sioner, Edward kK. Maxson, of 
Summit, succeeding Wilham— FE. 
Tuttle, 

State 


deceased. 

Board Taxes and Assess- 
ment, Dr. Isaac Barber, of Warren 
county, and James Baker, 
pointments. 

Civil Service 


reap 


oner, Wil 


uury Park, 


Commiss 
liam Kk. Devereau, of - 
reappointed. 
Commissioner ot 
Lewis T. 


self 


] 
7 
i 


— 


Col. 


MiM- 


wabor, 
bryant, to succeed 


CIRCUIT COURT ARRANGEMENTS 


eb. 21, the Chief Justice 
filed an order in the Supreme Court 
making the Circuit of Judge 


 % 
t of Passaic, 


()n 


NeW- 


man to con Somerset, 


Sussex, Bergen and Warren coun- 
ties, and Judge Daly’s to be Union, 
Morris, Mlonmouth, Hunterdon, Es- 
sex and Iludson counties. The only 


change in the circuits as constituted 
the substitution of 
Bergen county for Union in the case 
of judge Newman and the substitu- 
tion of Union county for Bergen in 
Judge Daly’s Circuit. 


heretofore 1s 


ASSISTANT UNION PROSECUTOR. 


On Feb. 16th Police Commission- 
er Walter C. Tenney, of Elizabeth, 
was appointed Assistant Prosecutor 
by former Judge Abe J. David, re- 
cently confirmed as Prosecutor. Mr. 
David, however, did not assume of- 
fice until April tst, as successor to 
Prosecutor Hetfield. 

Mr. Tenney is a former United 
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States District Attorney and was 
serving his second term as a Police 
Commissioner. Tle is a son of the 
late (seorge (" ‘Tenney, for years 
Chief of Police of Elizabeth. 


NEW BANKING COMMISSIONER. 


The new Banking and Insurance 
Commissioner of New Jersey, Mr. 
Edward bE. Maxson, was born at 
Manasquan in 18608. [le studied law 
under Judge Garret D. W. Vroom 
in Trenton, attended Columbia Law 
School, and was admitted to the N. 
J. Bar at the June Term, 1893, and 
became counselor three years later. 
He began practice in Jersey City. 
Later he was connected with the 
corporation counsel's office in New 
York and of late has been a special 
counsel for New York City in mat- 
ters in the United States Courts in 
lle was a member of the 
City Council of Summit for three 

n sought as a Sen- 
candidate mm Unton several 
but never ran. [lis home is 


at 125 Oak Ridge avenue, Summit. 


this State. 


years and has be 
P <4 
atorial 


times 


A BUSINESS MAGAZINE. 


Is Law Journal,” 
by The Business Law 
Pub. Co., 465 Main St., 
, with business of- 
71 Murray St., New York 
City, is a new monthly, first issue 
being for Kebruary, 1923. It is a 
good thing ; comes at $3.00 per year. 
Moreover it 1s handsomely printed. 
Its various articles are important 
and illuminating. \We may refer to 
it often if it reaches our table. 


published 
a 1 

Journal 

Cambridee, Mass. 


fices at 


BOOK NOTICE. 


True Law, Pracrick AND PROCE- 
pURE IN Divorce Aas APPLIED TO 
PENNSYLVANIA. By Jay Carver 
Bossard. New York: Clark Board- 
man Co., Ltd., 1922. Pp. 337. 
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Anyone interested in this Penn- 
sylvania subject will find this a most 
useful work. ‘The main text, de- 
cisions and forms are complete. 
They give in concise form the 
and procedure of that State. 


laAW 


PROFESSIONAL ETHICS. 


Among the recent questions pro- 
pounded to the Committee on Pro- 
fessional Itthics of the New York 
County Lawyers Association are 
the following, together with the an- 
SWeTs : 

Question: In the opinion of the 
Committee, what is the proper 
course for an attorney, who has ap- 
peared for a defendant in an action, 
when his client disappears, and all 
of the attorney’s efforts to commun- 
icate with his chent prove futile, 
the attorney has no means of pro- 
curing any compensation, nor any 
knowledge for adequate preparation 
of the defense, and the plaintiff's at- 
torney insists upon pressing the is- 
sues for trial? 

Answer: Assuming, as it does, 
that the attorney has made reasona- 
ble effort to communicate with his 
client, the Committee is of the opin- 
ion that, unless for some reason 
known to the attorney such course 1s 
not advisable, he should make effort 
to secure a postponement until his 
chent can be properly protected, 
and, failing therein, he should not 
permit the trial to proceed without 
stating the situation and requesting 
the Court to make such disposition 
of the case as may properly protect 
the chent’s rights; but whether the 
lawyer, on the refusal of a post- 
ponement of the trial, should, in 
order to prevent as far as possible 
injustice to his client, then partici- 
pate in the trial would depend upon 
the circumstances of the particular 
case to be determined by the judg- 
ment of the lawyer. The Commit- 


tee is not of the opinion that the 
failure of the lawyer’s compensation 
should deter him from taking the 
steps above indicated. 

Question: In oan action for 
goods sold and delivered, the de- 
fendant acknowledged receipt of 
some of them, but denicd the receipt 
of the remainder. In an action for 
the whole amount a verdict was ren 
dered for the acknowledged amount, 
and judgment therefor was paid 
and satisfied of record. The evi- 
dence upon which the verdict: was 
rendered in the reduced amount 
tended to show that missing goods 
were stolen by an employé of plain- 
tiff, employed to deliver them to de- 
fendant. 

The defendant’s lawyer who con- 
ducted the defense now discovers 
that the testimony which implicated 
the employe was false, and that all 
of the goods were delivered to and 
received by the defendant. Mean- 
while the accused employe has been 
discharged from his position and 
has been indicted for larceny of the 
missing goods. His client, with 
knowledge of the facts, refuses to 
make any amends, though counseled 
by the lawyer to do so, 

In the opinion of the Committee 
what may and should the lawyer 
properly do to rectify the injury re- 
sulting from the testimony now dis- 
covered by him to have been false ? 

Answer: The Committee does 
not understand from the question 
that the knowledge of the attorney 
was communicated to him by his 
chent as a privileged communica- 
tion; it would, 1f such were the case, 
require a more detailed examination 
of the facts before giving its an- 
swer. But assuming, as it does, that 
no such privilege exists in the pres- 
ent case, it is of the opinion that 
the attorney, having tried and failed 
to get his client to forego the bene- 
fit derived from the false testimony, 
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should himself disclose its falsity to 

those who were injured by its re- 

sults, to the end that they may take 

such steps as they may be advised 

for the protection of their interests. 
NEW CIRCUIT JUDGE. 

A new Circuit Judge appointed 
by Governor Silzer to succeed him- 
self is Mr. Clarence L.. Newman, of 
Paterson, author of “Newman's 
Criminal law.” 

Judge Newman was born at Mt. 
Hermon, Warren county, July 2, 
1879, being the son of Alvin M, and 
Margaret D. (Gibbs) Newman. He 
studied law in the office of Judge 
George M. Shipman, at Belvidere, 
and was admitted to the Bar as an 
attorney at the June Term, 1go2, 
and as counselor three years later. 
He at once engaged in practice in 
Paterson, and has so continued 
since. In politics he is a Republi- 
can. It it generally conceded that 
he will make an able Judge. 


Ig 
| 


SOME STATE NOTES. 


The firm of Bleakly & Stockwell, 
of 317 Market street, Camden, has 
undergone a change by the addition 
to itof Mr. Albert 1. Burling. The 
firm is Bleakly, Stockwell & 


( 
Burl a 
aul ae 


4 


) 
at 


colored Justice of the Peace, 
Mr. Glenn Swann, of Atlantic City, 


and his “Court aide.” Eneene ( Oop- 


er, was sentenced, on Jan. 31st last, 
by Judve Wilham Smathers in the 
Court at May’s Landing to serve 


from one to three years in the State 
prison, having been found guilty ot 
extortion. 

lormer Mayor Walter D. Van 
Riper, a lawyer of West Orange, 
and of the firm of Parker, emery 
& Van Riper, of Newark, has been 
appointed special Assistant U. S. 
District Attorney to handle Prohibi- 
tion cases. Mr. Van Riper succeeds 
Mr. Harlan Besson of PHoboken, 


who was advanced to an Assistant 
District Attorneyship when Fred- 
eric M. P. Pearse resigned to be- 
come secretary to Governor Silzer. 
The position carries a salary of $3,- 
000 a year. 

Mrs. Ada Davis Endicott, widow 
of the late Judge Allen 1. [ndicott, 
died at her home in .\tlantic City on 
March 20th. 


MAINS. 


Mr. Newton A. kK. Bugbee, Re- 
publican of Mercer county, for the 
third consecutive time has been 
chosen State Comptroller by the 
Legislature in joint session, The 
term is for another three years at 
$6,000 a year. In 1gig Mr. Bugbee 
ran against edward |. edwards as 
the Republican candidate for Gov- 
ernor. tle was first chosen State 
Comptroller in 1917, was re-elected 
In 1Q20, and now again in 1923. 


HUMOR OF THE LAW. 


“Well, Henry,” said the Judge, 
“T see you are in trouble again.” 

“Yessuh,” replied the negro, “Des 
las’ time, Jedge, you rec-lect, you 
was mah lawyuh.” 

“Where is your lawyer this 
time 2” 

“T ain't got no lawyuh dis time,” 
suid Henry. “Ah’s gwine to tell de 
troof.””—Ilarper's Magazine. 


There was a man out in Wiscon- 
sin who went to a revival mecting 
and was pressed to repent. He wav- 
ered fora time and finally arose and 
said: “Priends, | want to repent and 
tell how bad [ have been, but. | 
dasn’t do it when the grand jury is 
In Session, 

“The lord will forgive,” the re- 
vivalist shouted. 

“Probably He will,” answered the 
sinner, “but He ain’t on that grand 
jury.” —Boston Transcript. 
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OBITUARIES. 


Jupce Rorewr WILLIAMS. 

Court of Errors and Appeals 
Judge Robert Williams, died sud- 
denly, on Feb. 1gth last, in a hospi- 
tal at Miami, Ilorida, whither he 
had gone for a brief rest only the 
week before. Tle was accompanied 
thither by his wife, and was to have 
been the guest of Judge John J. 
White, of Atlantic City, for two 
weeks. 

Judge Williams was born in Pat- 
erson, N. J., March 16, 1860. lle 
was graduated from Princeton Col- 
lege in 1881 and from the Columbia 
Law School in 1884. His father, 
with whom he also studied law, was 
the late Senator Henry A. Willams. 
He was admitted to the N. J. Bar 
as attorney at the June Term, 1884, 
and three years later became coun- 
selor. He has always practiced in 
Paterson. In 1890 and 1891 he 
served as a member of the Tlouse of 
Assembly ; in 1894 was elected State 
Senator from Passaic county, serv- 
mg one term, and becoming in 1897 
President of the Senate. In 1gog he 
was appointed a member of the 
Board of Railroad Commissioners. 
In 1914 Governor lielder appointed 
him a Judge of the Court of Errors 
and Appeals in place of Judge 
Congdon, deceased; he was reap- 
pointed for a full term in rors, and 
reappointed in 1g2t. 

At his funeral on eb. 23 in Pat- 
erson, various Judges of the Errors 
and Appeals and Supreme Court, 
the Chancellor and two Vice-Chan- 
cellors, and some leading members 
of the Legislature attended. Burial 
was in Cedar Lawn Cemetery. 

Mr. Crartes B. Dunn. 

Mr. Charles B. Dunn, a promi- 
nent Paterson lawyer, died on Jan, 
ISth last, after an illness of a week, 
in the home of his brother, former 
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Prosecutor Michael Dunn, 667 E. 
1th Street, in that city. 

Mr. Dunn was born in Newton, 
Sussex County and was the son of 
the late Mr. and Mrs. James Dunn. 
He received his early education in 
the Newton Public Schools and the 
Collegiate Institute of that place; 
then entered Princeton 
from which he was graduated in 
1884. Upon his graduation he was 
appointed Principal of the Ham- 


College, 


burgh public schools in Sussex 
county. Mr. Dunn took up the 


study of the law in I&8&5 in the 
office of the late Martin Rosen- 
krans of Newton. In 1886 he went 
to Paterson and continued his stud- 
ies with his brother, Michael Dunn. 
The deceased, during his career, 
was engaged in the trial of many 
notable cases in the different Courts 
of the State. He was one of the 
earliest members of the [lks, the 
Hamilton Club and other organi- 
zations. He was never married, 
and is survived by the brother 
above named, two sisters, and three 
nephews, one of whom is U. S. 
Commissioner James M. Dunn. 

Mr. Roperr EE. Van Hovennere. 

Mr. Robert FE. Van Hovenberg, 
well known lawyer and musician of 
Paterson, died at his home, 163 
Hamilton avenue, following a few 
days’ ness of pneumonia, On 
ruary t4th last. 

Mr. Van Hovenberg was born in 
New York City May 16, 1860, 
being the son of Martin and Mary 
TT. ((’Connor) Van Hovenberg, 
and was educated at Trinity School 
in that city. Tle read law with 
Henry S. Drury of Paterson, 
and was admitted as an attor- 
ney in November, 1882, and as 
counselor three years later. His 
Hamilton avenue residence was 
purchased less than a year ago from 
Wayne Dumont, esq. Tle married 


i‘eb- 
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December, 1891, Emily Spangen- 
macker. He is survived by two 
brothers, former Judge Alfred A, 
Van Tlovenberg, of San Francisco, 
and James J. Van Hovenberg, of 
Oakland, California, and one sister. 

Mr. Joun Hersert Granniss. 

Mr. John H. Granniss, a member 
of the Essex County Bar, passed 
away at his home at Roseland, N. 
J., on April 5, 1923, after having 
suffered for the past six months 
from an incurable malady. 

Mr. Granniss was born on Jan. 
26, 1876, at Livingston, New Jer- 
sey. [le received his early eduea- 
tion in the local and the 
Caldwell High School. He began 
his study of law with the Hon. Elias 
Morrow, formerly of Newark, and 
was admitted to the Bar at the Feb- 
ruary lerm, goo. After his admis- 
sion to the Bar, Mr. Granniss, for 
a time, was a member of the firm of 
Schenck, Thompson & Granniss, of 
Newark, but, upon the dissolution 
of this firm, he practiced law in his 
name up to the time of his 
No. 164 Market Street, 


+. 
schools 


own 
death, at 
Newark. 

During his twenty-three years of 
practice, Mr. Granniss represented 
many of the largest and most im- 
portant corporations in the State in 
matters of great importance, and 
his fidelity to their interests and 


his careful handling of his cases 
brought him a merited appreciation 
by all for whom he acted. The char- 
acter of his practice called 


Mr. 
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Granniss into the Courts in various 
parts of the State and made for him 
a large number of acquaintances 
Who mourn his decease. Hle was a 
man of scrupulous integrity and of 
great devotion to the interests of his 
chents and of exemplary habits. He 
Was a member of the Roseland 
Presbyterian Church and also coun- 
sel of the borough of Roseland. 

[ie is survived by his widow, 
Charlotte Granniss, and a. sister, 
Mrs. Rachel Rathbun, of Ritchheld, 
Maine. 


Mr. Aprian D. SULLIVAN. 

Mr. Adrain D. Sullivan, formely 
City counsel and one of the more 
prominent lawyers of Passaic, 
dropped to the floor and died within 
a few minutes on March 5th, while 
pleading a case in the Passaic 
county courthouse at Paterson. 
Death was due to a heart attack. 

Mr. Sullivan was bern in upper 
New York State and was. grad- 
uated from the Northwestern Uni- 
versity Law School in 1893. He 
was admitted to the New Jersey 
Bar at the June Term, 1895 and 
was in partnership with his son, 
Arthur J., in Passaic. Ile was Bor- 
ough Attorney of Wallington and 
Garfield, served several years as 
City Attorney of Passaic and was 
City Commissioner and Director of 
Parks in Passaic for several years. 
A wife, Mrs. Lucia Meck Melfad- 
den-Sullivan, of Des Moine, Iowa, 
and five children survive him. 





